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(9) Whether the contractor has had
adequate time to eliminate the cir-
cumstances within the contractor’s or-
ganization that led to the cause for de-
barment.

(10) Whether the contractor’s man-

agement recognizes and understands
the seriousness of the misconduct giv-
ing rise to the cause for debarment and
has implemented programs to prevent
recurrence.
The existence or nonexistence of any
mitigating factors or remedial meas-
ures such as set forth in this paragraph
(a) is not necessarily determinative of
a contractor’s present responsibility.
Accordingly, if a cause for debarment
exists, the contractor has the burden of
demonstrating, to the satisfaction of
the debarring official, its present re-
sponsibility and that debarment is not
necessary.

(b) Debarment constitutes debarment
of all divisions or other organizational
elements of the contractor, unless the
debarment decision is limited by its
terms to specific divisions, organiza-
tional elements, or commodities. The
debarring official may extend the de-
barment decision to include any affili-
ates of the contractor if they are (1)
specifically named and (2) given writ-
ten notice of the proposed debarment
and an opportunity to respond (see
9.406-3(c)).

(c) A contractor’s debarment, or pro-
posed debarment, shall be effective
throughout the executive branch of the
Government, unless the agency head or
a designee (except see 23.506(e)) states
in writing the compelling reasons justi-
fying continued business dealings be-
tween that agency and the contractor.

(d)(1) When the debarring official has
authority to debar contractors from
both acquisition contracts pursuant to
this regulation and contracts for the
purchase of Federal personal property
pursuant to the Federal Property Man-
agement Regulations (FPMR) 101-45.6,
that official shall consider simulta-
neously debarring the contractor from
the award of acquisition contracts and
from the purchase of Federal personal
property.

(2) When debarring a contractor from
the award of acquisition contracts and
from the purchase of Federal personal
property, the debarment notice shall so

9.406-2

indicate and the appropriate FAR and
FPMR citations shall be included.

[48 FR 42142, Sept. 19, 1983, as amended at 52
FR 6121, Feb. 27, 1987; 54 FR 19815, May 8,
1989; 55 FR 21707, May 25, 1990; 556 FR 30465,
July 26, 1990; 56 FR 67129, Dec. 27, 1991; 59 FR
67033, Dec. 28, 1994]

9.406-2 Causes for debarment.

The debarring official may debar—

(a) A contractor for a conviction of
or civil judgment for—

(1) Commission of fraud or a criminal
offense in connection with (i) obtain-
ing, (ii) attempting to obtain, or (iii)
performing a public contract or sub-
contract;

(2) Violation of Federal or State anti-
trust statutes relating to the submis-
sion of offers;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, tax evasion, violating Fed-
eral criminal tax laws, or receiving
stolen property;

(4) Intentionally affixing a label
bearing a ‘‘Made in America’ inscrip-
tion (or any inscription having the
same meaning) to a product sold in or
shipped to the United States or its out-
lying areas, when the product was not
made in the United States or its out-
lying areas (see Section 202 of the De-
fense Production Act (Public Law 102—
558)); or

(5) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects the present responsi-
bility of a Government contractor or
subcontractor.

(b)(1) A contractor, based upon a pre-
ponderance of the evidence, for any of
the following—

(i) Violation of the terms of a Gov-
ernment contract or subcontract so se-
rious as to justify debarment, such as—

(A) Willful failure to perform in ac-
cordance with the terms of one or more
contracts; or

(B) A history of failure to perform, or
of unsatisfactory performance of, one
or more contracts.

(ii) Violations of the Drug-Free
Workplace Act of 1988 (Public Law 100-
690), as indicated by—
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(A) Failure to comply with the re-
quirements of the clause at 52.223-6,
Drug-Free Workplace; or

(B) Such a number of contractor em-
ployees convicted of violations of
criminal drug statutes occurring in the
workplace as to indicate that the con-
tractor has failed to make a good faith
effort to provide a drug-free workplace
(see 23.504).

(iii) Intentionally affixing a label
bearing a ‘“‘Made in America’ inscrip-
tion (or any inscription having the
same meaning) to a product sold in or
shipped to the United States or its out-
lying areas, when the product was not
made in the United States or its out-
lying areas (see Section 202 of the De-
fense Production Act (Public Law 102—
558)).

(iv) Commission of an unfair trade
practice as defined in 9.403 (see Section
201 of the Defense Production Act (Pub-
lic Law 102-558)).

(v) Delinquent Federal taxes in an
amount that exceeds $3,000.

(A) Federal taxes are considered de-
linquent for purposes of this provision
if both of the following criteria apply:

(I) The tax lability is finally deter-
mined. The liability is finally deter-
mined if it has been assessed. A liabil-
ity is not finally determined if there is
a pending administrative or judicial
challenge. In the case of a judicial
challenge to the liability, the liability
is not finally determined until all judi-
cial appeal rights have been exhausted.

(2) The taxpayer is delinquent in mak-
ing payment. A taxpayer is delinquent if
the taxpayer has failed to pay the tax
liability when full payment was due
and required. A taxpayer is not delin-
quent in cases where enforced collec-
tion action is precluded.

(B) Examples. (I) The taxpayer has re-
ceived a statutory notice of deficiency,
under I.R.C. §6212, which entitles the
taxpayer to seek Tax Court review of a
proposed tax deficiency. This is not a
delinquent tax because it is not a final
tax liability. Should the taxpayer seek
Tax Court review, this will not be a
final tax liability until the taxpayer
has exercised all judicial appeal rights.

(2) The IRS has filed a notice of Fed-
eral tax lien with respect to an as-
sessed tax liability, and the taxpayer
has been issued a notice under I.R.C.

48 CFR Ch. 1 (10-1-11 Edition)

§6320 entitling the taxpayer to request
a hearing with the IRS Office of Ap-
peals contesting the lien filing, and to
further appeal to the Tax Court if the
IRS determines to sustain the lien fil-
ing. In the course of the hearing, the
taxpayer is entitled to contest the un-
derlying tax liability because the tax-
payer has had no prior opportunity to
contest the liability. This is not a de-
linquent tax because it is not a final
tax liability. Should the taxpayer seek
tax court review, this will not be a
final tax liability until the taxpayer
has exercised all judicial appeal rights.

(3) The taxpayer has entered into an in-
stallment agreement pursuant to I.R.C.
$§6159. The taxpayer is making timely
payments and is in full compliance
with the agreement terms. The tax-
payer is not delinquent because the
taxpayer is not currently required to
make full payment.

(4) The taxpayer has filed for bank-
ruptcy protection. The taxpayer is not
delinquent because enforced collection
action is stayed under 11 U.S.C. 362 (the
Bankruptcy Code).

(vi) Knowing failure by a principal,
until 3 years after final payment on
any Government contract awarded to
the contractor, to timely disclose to
the Government, in connection with
the award, performance, or closeout of
the contract or a subcontract there-
under, credible evidence of—

(A) Violation of Federal criminal law
involving fraud, conflict of interest,
bribery, or gratuity violations found in
Title 18 of the United States Code;

(B) Violation of the civil False
Claims Act (31 U.S.C. 3729-3733); or

(C) Significant overpayment(s) on
the contract, other than overpayments
resulting from contract financing pay-
ments as defined in 32.001.

(2) A contractor, based on a deter-
mination by the Secretary of Home-
land Security or the Attorney General
of the United States, that the con-
tractor is not in compliance with Im-
migration and Nationality Act employ-
ment provisions (see Executive Order
12989, as amended by Executive Order
13286). Such determination is not re-
viewable in the debarment proceedings.

(c) A contractor or subcontractor
based on any other cause of so serious
or compelling a nature that it affects
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the present responsibility of the con-
tractor or subcontractor.

[48 FR 42142, Sept. 19, 1983, as amended at 54
FR 4968, Jan. 31 ,1989; 54 FR 19815, May 8,
1989; 55 FR 21707, May 25, 1990; 59 FR 11372,
Mar. 10, 1994; 61 FR 2633, Jan. 26, 1996; 61 FR
41473, Aug. 8, 1996; 61 FR 69291, Dec. 31, 1996;
68 FR 28080, May 22, 2003; 69 FR 34230, June
18, 2004; 73 FR 21798, Apr. 22, 2008; 73 FR 67091,
Nov. 12, 2008]

9.406-3 Procedures.

(a) Investigation and referral. Agencies
shall establish procedures for the
prompt reporting, investigation, and
referral to the debarring official of
matters appropriate for that official’s
consideration.

(b) Decisionmaking process. (1) Agen-
cies shall establish procedures gov-
erning the debarment decisionmaking
process that are as informal as is prac-
ticable, consistent with principles of
fundamental fairness. These procedures
shall afford the contractor (and any
specifically named affiliates) an oppor-
tunity to submit, in person, in writing,
or through a representative, informa-
tion and argument in opposition to the
proposed debarment.

(2) In actions not based upon a con-
viction or civil judgment, if it is found
that the contractor’s submission in op-
position raises a genuine dispute over
facts material to the proposed debar-
ment, agencies shall also—

(i) Afford the contractor an oppor-
tunity to appear with counsel, submit
documentary evidence, present wit-
nesses, and confront any person the
agency presents; and

(ii) Make a transcribed record of the
proceedings and make it available at
cost to the contractor upon request,
unless the contractor and the agency,
by mutual agreement, waive the re-
quirement for a transcript.

(c) Notice of proposal to debar. A no-
tice of proposed debarment shall be
issued by the debarring official advis-
ing the contractor and any specifically
named affiliates, by certified mail, re-
turn receipt requested—

(1) That debarment is being consid-
ered;

(2) Of the reasons for the proposed de-
barment in terms sufficient to put the
contractor on notice of the conduct or
transaction(s) upon which it is based;

9.406-3

(3) Of the cause(s) relied upon under
9.406-2 for proposing debarment;

(4) That, within 30 days after receipt
of the notice, the contractor may sub-
mit, in person, in writing, or through a
representative, information and argu-
ment in opposition to the proposed de-
barment, including any additional spe-
cific information that raises a genuine
dispute over the material facts;

(5) Of the agency’s procedures gov-
erning debarment decisionmaking;

(6) Of the effect of the issuance of the
notice of proposed debarment; and

(7) Of the potential effect of an actual
debarment.

(d) Debarring official’s decision. (1) In
actions based upon a conviction or
judgment, or in which there is no gen-
uine dispute over material facts, the
debarring official shall make a decision
on the basis of all the information in
the administrative record, including
any submission made by the con-
tractor. If no suspension is in effect,
the decision shall be made within 30
working days after receipt of any infor-
mation and argument submitted by the
contractor, unless the debarring offi-
cial extends this period for good cause.

(2)(i) In actions in which additional
proceedings are necessary as to dis-
puted material facts, written findings
of fact shall be prepared. The debarring
official shall base the decision on the
facts as found, together with any infor-
mation and argument submitted by the
contractor and any other information
in the administrative record.

(ii) The debarring official may refer
matters involving disputed material
facts to another official for findings of
fact. The debarring official may reject
any such findings, in whole or in part,
only after specifically determining
them to be arbitrary and capricious or
clearly erroneous.

(iii) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(3) In any action in which the pro-
posed debarment is not based upon a
conviction or civil judgment, the cause
for debarment must be established by a
preponderance of the evidence.

(e) Notice of debarring official’s deci-
sion. (1) If the debarring official decides
to impose debarment, the contractor
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